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STEELE, Chief Justice:



In this consolidated actionNational Union Fire Insurance Compargnd
HLTH appeal from two separate denials of summanggioent arising out of
disputed insurance policy language affecting HLTHght to coverage. HLTH
contends that the judge erroneously concluded HiatH's failure to give
simultaneous notice to two separate towers of arse triggered a Prior Notice
Exclusion that barred HLTH’s claim for coverage atidnal Union contends that
the judge improperly found that an Amend Retengodorsement implied that the
insurer knew of HLTH’s claims and prevented Natiodaion from invoking its
Prior Acts Exclusion. We find that both exclusiodsfinitively bar HLTH's
demand for coverage. Accordingly, W&FIRM in part andREVERSE in part.

Factual and Procedural Background

A federal grand jury indicted several former digest and officers of
Medical Manager Corporation on December 15, 200%#aticipating in a scheme
to “defraud holders of Medical Manager and WebMDBusiies, members of the
investing public and others” by deliberately inifhat the company’s earnings and

laundering money between 1997 and 200®uring the period of the alleged

L HLTH Corp. v. Clarendon Nat'l Ins. Ca2009 WL 2849779 & 2009 WL 2849777 (Del. Super.
Aug. 31, 2009).

2 National Union Fire Insurance Company, joined ingfian’s Fund Insurance Company, RSUI
Indemnity Company, Old Republic Insurance Compaawyd Axis Reinsurance Company,
appeal.

% Pending matter, stylednited States v. Singe€rim. No. 9:05-928 (D.S.C.).



fraud, Medical Manager Corporation was twice acegliand was renamed HLTH
Corporation.

HLTH sought coverage for defense costs incurrethedmalf of its directors
and officers in the criminal case under three sdpatlaims-made D&O insurance
programs: Program |—Medical Manager Tower (Polpgriod of January 30,
1999 to July 23, 2005); Program II—Synetic Toweol(@ period of December
14, 1999 to December 14, 2000, with an extendedrtieg period expiring on
September 12, 2006); and Program Illl—Emdeon Towroligy period of
September 13, 2005 to September 13, 2006).

All of the insurers in Programs | and Il eithertlget or advanced their
policy limits leaving HLTH'’s recourse to seek coage only under Program III.
Program Il was an insurance tower consisting gbriamary policy issued by
National Union and several excess policies issyeBduleral Insurance Company,
Fireman’s Fund Insurance Company, RSUI Indemnityn@any, Old Republic
Insurance Company, and Axis Reinsurance Companse df the six Program IlI
insurers denied coverage asserting that their Mimtice exclusions precluded
coverage because HLTH notified the Program | insueé its claims on July 21,
2005 but did not notify the Program Il insurerstiuecember 22, 2005. The
Program lll insurers also denied coverage becawsePtior Acts exclusions in

their policies barred coverage for any claims agsiefore February 1999.



In response to the denials, HLTH contended thatotilg way the insurers
could exclude coverage based on the Prior Noticdusions was if Emdeon—the
contracting insured—gave prior notice to anotherdBom Tower insurer. Here,
HLTH gave prior notice to a MMC Tower insurer—natogher Emdeon Tower
insurer. HLTH further contends that the Prior MetExclusion only applied to
renewals, replacements, or successors of the Pnogrpolicies, and that the
Program Il policies did not fall into any of thieree categories. Finally, HLTH
alleged that the Program llI insurers knew aboet 3mgerAction® when they
issued the policies and specifically agreed to id@¢overage foSingerclaims?
therefore, the insurers were equitably estoppeth frelying on the Prior Acts
exclusions.

On August 31, 2009, a Superior Court judge deniediddal Union’s
Motion for summary judgment and granted HLTH’s Grddotion for partial
summary judgment, concluding that National Unialethto “demonstrate that the
Prior Acts Exclusion clearly and unambiguously colfied] conflicting language”
in the Policy’ In reaching that conclusion, the judge noted (Batational Union

specifically amended its policy to include coverdge claims arising out of the

41d.
°d.

® HLTH Corp. v. Clarendon Nat. Ins. G009 WL 2849777, at *27.



Singer Action’ and (ii) National Union knew that th8inger Action centered
largely on conduct occurring between 1997 and 199%n it sold HLTH the
Policy with an Amend Retention endorsement. Thdg¢u determined that
National Union and HLTH “did not intend the Priorct& Exclusion to be a
complete bar to claims arising from tt®ifjgerAction].”®

The judge also granted the excess insurance carmetion for summary
judgment after finding that the Prior Notice exatuns in their policies expressly
barred HLTH’s demand for coverage because HLTHfiedtithe MMC Tower
insurers before it notified the Emdeon Tower excemsiers. This appeal and
cross-appeal followed.

Claimson Appeal

The parties’ coverage dispute turns on (i) whetherNational Union Prior
Acts Exclusion unambiguously precludes coveragefor claims associated with
the Singer Action or conflicts with the language of the AmerRetention

endorsement, so as to uniquely create coveragthdse claims and (ii) whether

the Prior Notice Exclusion definitively bars covgeaof the claims arising out of

’ Singer Crim. No. 9:05-928 (D.S.C.).
8 HLTH Corp. v. Clarendon Nat. Ins. GR009 WL 2849777, at *27.

® See HLTH Corp. v. Clarendon Nat. Ins. C2009 WL 2849779 (Del. Super. Aug. 31, 2009),
HLTH Corp. v. Agricultural Excess & Surplus Ins..C2008 WL 3413327 (Del. Super. July 31,
2008),and HLTH Corp. v. Clarendon Nat. Ins. CQ009 WL 2215126 (Del. Super. July 15,
2009).



the Singer Action because HLTH notified the MMC Tower insuressveral
months before it notified the Emdeon Tower insurers
Standard of Review

We reviewde novoa Superior Court judge’s grant or denial of summar

judgment®
Discussion
l. Prior Acts Exclusion Claim

National Union’s Prior Acts Exclusion bars coverafpe “[lJoss[es] in
connection with any Claim made against an Insuitesljiag any Wrongful Act
which provides coverage for Wrongful Acts occurriog or after and otherwise
covered by this policy.” Additionally, National m modified its policy to
include an “Amend Retention” endorsement, whichvygted that “for each claim,
the Insurer shall only be liable for the amounttleé Loss arising from a Claim
which is in excess of the applicable Retention am®mtated in Items 4(a), 4(b),
and 4(c) of the Declarations, such Retention an®touot be borne by an
Organization . . . and remain uninsured:

4 (a) Securities Claims (other than Securities rasai
that contain a Medical Manager Claim): (89,000

19 Rizzitiello v. McDonald’s Corp.868 A.2d 825, 829 (Del. 2005)ank v. Moyed909 A.2d
106, 108 (Del. 2006).



4 (c) Securities Claims that Contain a Medical Mgera
Claim: $10,000,000

National Union contends that the Amend Retentiodloesement, read
together with the Prior Acts Exclusion, does naate an ambiguity, because the
Amend Retention endorsement only affects retenfionstherwise covered claims
and does not, and was not intended, to create @ageerHLTH responds that the
Prior Acts Exclusion is ambiguous because it cotslwith the Amend Retention
endorsement, which creates and defines a speatfggory of coverage for claims
arising from theSingerAction. HLTH asserts that an ambiguous exclusioousd
be construed strictly against the drafter and tstdve on the insured the most
beneficial interpretatiofr.

HLTH further contends that the Amend Retention eseiment trumps the
Prior Acts Exclusion, because specific terms obati@act supersede more general
terms'? Finally, HLTH contends that even if the Prior Adxclusion applies, the
doctrines of equitable estoppel and waiver prectheensurer from invoking it in
these circumstances. The Superior Court motioggudund HLTH’s arguments

more convincing, and concluded that National Unhaal failed to “demonstrate

1 Sun-Times Media Group, Inc. v. Royal Sunallianee @p. of Canada2007 WL 1811265, at
*11 (Del. Super. June 20, 2007).

1217A C.J.S. Contracts § 328 (June 20}V Holdings, Inc. v. ConAgra, Ind89 A.2d 954,
961 (Del. 2005).



that the Prior Acts Exclusion clearly and unambigglp control[led] conflicting
language” in the endorsemenit.

We disagree. We find National Union’s contentionsre persuasive. An
insurance contract is not ambiguous simply bectusgarties do not agree on its
proper constructioft Rather, a contract is ambiguous only when theigians in
controversy are reasonably or fairly susceptible ddferent reasonable
interpretations? Reading the Prior Acts Exclusion in tandem witle tAmend
Retention endorsement does not create an ambidngbguse each has a distinct
and independent purpose and function.

The Prior Acts Exclusion relates to coverage araduebes coverage for any
claims occurring before a prescribed date. Unthe Prior Acts Exclusion, the
Amend Retention endorsement does not relate totgvbat trigger or preclude

coverage. Rather, the Amend Retention endorsemergly increases the amount

3 HLTH Corp. v. Clarendon Nat. Ins. G009 WL 2849777, at *27.
14 Rhone-Poulenc Basic Chems. Co. v. Am. Motoristsdos616 A.2d 1192, 1196 (Del. 1992).

15 O'Brien v. Progressive N. Ins. G@85 A.2d 281, 288 (Del. 2001).



of the retention for any covered claim specifithe SingerAction™ and delineates
the retentions applicable to other claims for whiokierage may exist.

The Amend Retention endorsement may well reflegtcntracting parties’
knowledge of inevitable&Singer claims arising out of the government’s ongoing
investigation. But, the partie&nowledgeof potential claims does not create a
conflict with (or otherwise control) the clear poli language. If the general
coverage provisions in National Union’s policy pied coverage for the
imminent Singer claims and none of National Union’s exclusions édrthat
coverage, then the Amend Retention endorsementsamiyes to specify a certain
retention amount to be paid by HLTH before trigggriNational Union’s
coverage.

Under the National Union policy, HLTH agreed to erd $10 million for
securities costs associated with Medical Managamntd, if covered, before HLTH
could look to National Union and other Emdeon Towsurers to respond to the
loss. The introductory language of the Amend Ra&anendorsement does not
create an ambiguity which changes that result. Ainend Retention endorsement

states that notwithstanding its terms “all othemi® conditions, and exclusions

18 Singer Crim. No. 9:05-928 (D.S.C.).
17 SeeBLACK's LAw DICTIONARY (8th ed. 2004) (Retention provisions generally mkefthe

amount of expenses associated with a potentialhgrea claim the insured must pay before the
insurer steps in and responds to the loss).
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remain the same,” and that the Amend Retention rsedwent applies
“notwithstanding any other provision of this poli¢yncluding any endorsement
attached hereto whether such endorsement precefi@®ws this endorsement in
time or sequence).” Although the Amend Retentiadogsement’s introductory
language might be read broadly to trump or superskd Prior Acts Exclusion,
that reading would require us to interpret thatglsage to supersedal other
endorsements in the policy, including endorseméiatang nothing to do with
retention amounts. That would lead to an absusdltrehat would render many
provisions of the policy a nullity.

A more reasonable and harmonious interpretationlteefrom reading the
Amend Retention endorsement language more narrtwBupersede only those
other endorsements that deal with retentf8nsindeed, the narrower reading,
besides being more sensible, is the only properpnétation, as a matter of law.
Here, the controlling rule of construction is thdtere a contract provision lends
itself to two interpretations, a court will not gadahe interpretation that leads to

unreasonable results, but instead will adopt thestraction that is reasonable and

18 Endorsement 13, entitled “Amend Retention,” states

1. Item 4. of the Declarations, entitled RETENTI@Ndeleted in its entirety and
replaced with the following [RETENTION].
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that harmonizes the affected contract provisidngsinally, HLTH’s waiver and
equitable estoppel arguments are inconsistent thieghgeneral principle that the
doctrine may “not . . . be invoked to bring witHime coverage of an insurance
policy risks, property or losses not covered bye [folicy’s] terms or expressly
excluded therefrom?®® Accordingly, we determine that the motion judge
erroneously concluded that the Prior Acts Exclugsl@hnot bar HLTH's claim for
coverage.
II. Prior Notice Exclusion Claim

National Union’s Prior Notice Exclusion precludesverage for “[ljoss[es]
in connection with any Claim made against an Indualteging, arising out of,
based upon or attributable to the facts allegedhersame or related Wrongful
Acts alleged or contained in any Claim which ha®rbeeported, or in any
circumstances of which notice has been given, uiaggr policy of which this
policy is a renewal or replacement or which it isagceed in time.”

HLTH claims that the Superior Court judge erreddstermining that the
Prior Notice Exclusion was unambiguous and that HLfbrfeited its coverage

claim under the Emdeon Tower (Program lll) becadtdH first notified the

19 See RESTATEMENT (SECOND) OF CONTRACTS § 203 (1981):Lorillard Tobacco Co. v. Am.
Legacy Found.903 A.2d 278 (Del. 2006)9'Brien v. Progressive N. Ins. Go/85 A.2d 281,
288 (Del. 2001)and Holland v. Nat’'| Automotive Fibre$94 A. 124, 127 (Del. Ch. 1937).

20 National Fire Ins. Co. of Harford v. Eastern Shdreb., Inc, 301 A.2d 526, 530 (Del. Super.
1973).
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MMC Tower insurer (Program I). HLTH asserts thafaa interpretation of the
prior notice provision when read in light of thetiem policy, is that: (i) the MMC
and Emdeon Towers provided concurrent, overlapiagrance coverage; (ii) the
exclusion bars coverage only where the insuredyegives notice under earlier
Emdeon Tower policies; and (ii) the “renewal, @@ment, or successor”
language can only describe policies issued to atgyeand MMC and HLTH are
two separate and distinct entities.

In support of its first argument HLTH, relying @éustrin v. St. Paul Mercury
Ins. Co,?! contends that the motion judge erroneously cordutiat the Emdeon
Tower succeeded in time to the MMC Tower, becahseeeimdeon Tower and the
MMC Tower provided concurrent, overlapping coverageection IV (c) of the
MMC Tower policy extended coverage beyond the extigin of that policy for
potential wrongful acts reported by HLTH during thelicy period. On, July 21,
2005, HLTH wrote a “notice of circumstances” lettetifying the MMC Tower
insurers of the potenti@ingerAction two days before the MMC Tower insurers’
policies expired. HLTH contends that the noticggered coverage under the
MMC Tower policies and coincided with the Emdeonw&o policy period.
Because there was concurrent, overlapping covetdg&H asserts, the notice

given to the MMC Tower insurers did not trigger thgor Notice Exclusion.

21179 F. Supp. 2d 376 (D. Del. 2002).
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We disagree and conclude that the motion judgeectyr distinguished
Alstrin and held that the Emdeon Tower did not provide ament coverage with
the MMC Tower. Although thalstrin court determined that the insurance carriers
in that case provided concurrent overlapping cayerdhe court did not rest its
conclusion solely on the extended reporting peffod-hat court also found that
the coverage dates of the policies overlapped dgeml months after the initial
policies incepted and before those policies exgited

The Alstrin policies provided coverage from July 31, 1996 tigfoduly 31,
1997 and from February 12, 1997 through Februaryl®98, respectivel§’ The
two separate policies overlapped for approximatehg months. The exact
opposite occurred here in HLTH’'s case. The MMC &bpwolicies covered the
period January 30, 1999 to July 23, 2005 and thddem Tower policies provided
coverage from September 13, 2005 to September0l&. 2There is a five-month
break between the two policies. That precludesfamtng that the two Towers
provided concurrent, overlapping coverage.

HLTH next contends that the motion judge’s intetatien of the Primary

Prior Notice Exclusion unreasonably and unnecdgdamwadens the Primary Prior

221d. at 402, 403.
2 d.

241d.
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Notice Exclusion by precluding coverage where motias been given previously
by any entity underany of the earlier insurance policies. HLTH urgest ttie
Prior Notice Exclusion should apply only where HLTikst notifies an insurer in
one Tower, then notifies another insurer in the esdiower later, and then seeks
coverage under both insurers’ policies. HLTH cadels that only where an
insured fails to simultaneously notify insurerstthee part of the same insurance
tower, can the latter insurer deny coverage unber Rrior Notice Exclusion,
HLTH’s contention fails to consider the expresgad language of the Prior
Notice Exclusion. Delaware law requires “an inswwe contract [to] be read to
accord with the reasonable expectations of thehaser so far as the language will

'?> Furthermore, the policy language must be giverplain meaning®

permit.
The exclusion plainly and expressly prohibits cager for acts alleged and claims
reported undeany policy“of which [the National Union] policy is a renewat

replacement or which it may succeed in time.” Tlaaguage does not bar (as
HLTH would like us to conclude) coverage for acleged and claims reported

under any policyn the same Toweas National Union and “of which [the National

Union] policy is a renewal or replacement or whitchnay succeed in time.”

25 Steigler v. Ins. Co. of N. An884 A.2d 398, 401 (Del. 1978).

26 Westfield Ins. Group v. J.P.’s Wharf, Lt859 A.2d 74, 76 (Del. 2004).
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Moreover, the provision does not explicitly requordy theinsuredto notify
the insurer of potential claims. On the contraéing provision allows any entity to
do so. The provision precludes coverage for losekged to any claim made
against an Insured-retfor losses related to any claim mdaethe Insured

HLTH also argues that National Union’s Prior Notidexclusion is
inapplicable because the provision logically refersenewals or replacements of
Emdeon policies and, therefore, cannot refer tocigsl issued to separate and
distinct entities. HLTH relies on the doctrinegpfisdem generisyhich stands for
the proposition that "when a general word or phfalews a list of specifics, the
general word or phrase will be interpreted to idelonly items of the same type as
those listed? HLTH contends that the broad phrase, “succedif¥ia;” must be
read in conjunction with the narrower terms, renewaeplacement and suggests
that because Emdeon policies cannot logically Ge@l or “renew” MMC
policies, Emdeon policies cannot logically “succedC policies.

Although HLTH’s “if A, then B” argument has a suct&a appeal, the
argument mistakenly presupposes that succeed-en-tsmthe broad term and
renewal or replacement are the specific terms erejisdem generiormula. To

the contrary, “renewals,” “replacements,” and “segsors” are all specific terms

27 BLACK's LAW DICTIONARY (8th ed. 2004)Donaghy v. Statel00 A. 696, 707 (Del. 1917).
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that describe the more general phraseny‘policy” The Prior Notice Exclusion

expressly narrows the policies to which the phrass, policy might otherwise

apply and does not cover other types of policiehsas policies with concurrent
coverage dates or policies that incedédr the Emdeon Tower policies.

Furthermore, HLTH's interpretation does not fit teepress terms of the
policy. The Prior Notice Exclusion expressly ptetes coverage for losses related
to acts alleged or claims reported und@ry policy “of which this policy is a
renewal or replacement or which it may succeedme.t The provision does not
preclude coverage for losses related to acts allegeclaims reported under any
policy in the same Tower or Program as National Uniand “of which [the
National Union] policy is a renewal or replacementwhich it may succeed in
time.”

Because the Prior Notice Exclusion uses unqualif@dad phrases that
unambiguously permit prior notice to be given by amtity with respect to any
policy and because HLTH failed to give simultaneaustification to each
insurance tower, the motion judge correctly heldt tthe exclusion bars all

coverage for claims against insurers under the Bmdewer?®

28 The Primary Prior Notice Exclusion analysis algples to the excess carriers’ Prior Notice
exclusions because of the similar language optbeisions that bar coverage for a claim that:

1. “prior to the inception date of this policy, hasbehe subject of notice to any insurer
(RSUD);
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Conclusion
For the foregoing reasons, weFFIRM the Superior Court’s judgment
denying HLTH’s motion and dismissing its coveradgms based upon the Prior
Notice ExclusionREVERSE its denial of National Union’s motion for summary
judgment based on the Prior Acts Exclusion; &M AND with instructions to

enter summary judgment in favor of National Union.

2. "has been the subject of a written notice under @hgr policy which incepted prior
to the inception of the Policy Period under thididg’ (Old Republic) and

3. “has been the subject of any written notice givedar any other policy of insurance”
(Axis).
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